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In ■view of the foregoing observations, however, it clearly becomes 
essential, when determining the marketability of a title, to know 
which way a limitation such as the one tinder consideration will 
be interpreted. And since the equity court in the principal case 
could not ascertain which interpretation the law court would adopt, 28 
it seems to have acted properly in refusing to decree specific per- 
formance. 

Acquisition and Loss of Shipowner's Lien foe Freight. — 
"Freight" is defined as "the reward payable to the carrier for the safe 
carriage and delivery of goods". 1 A lien for freight-money accrues to 
the carrier independently of any agreement to that effect between the 
parties, unless something has occurred to prevent it from arising. 2 
Thus, where the contract provides for payment before the goods are 
actually delivered, or despite the failure to make safe delivery, no 
lien arises, because the agreement is not one for the payment of 
"freight", but for the payment of money for other services in con- 
nection with the carriage of the goods. 3 If, on the other hand, the 
contract is for the payment of the freight after actual delivery to the 
consignee, no lien arises, because the contract is inconsistent with the 
legal implication that there shall be a lien. 4 Hence, it would appear 
that to create a lien by legal implication (i. e., a lien for "freight" 
proper) the agreement must contemplate an entire contract, 5 the con- 
sideration for which is payable concurrently with the complete exe- 
cution of the contract by the carrier. 

The lien for freight is distinguished from other maritime liens as 
being in the nature of a right in re, that is, a right of properly, in 
contradistinction to a right in rem, that is, a right of action." This 
distinction has important results in the law administered by prize 
courts. Where a ship is taken by a belligerent, and either the ship 
or the cargo is condemned because of its enemy character, all mere 
rights in rem, such as mortgages on the hull, liens on the cargo, liens 
for repairs, etc., yield to the right of the captor; 7 but the lien for freight 

'The decisions in Cantine v. Brown, supra, footnote 6, and Bunnell v. 
Beam (1916) 86 N. J. Eq. 101, 97 Atl. 494, leave the New Jersey law on 
this question in a very unsatisfactory condition. 

l Kirchner v. Venus (1859) 12 Moore P. C. 361, at p. 390. 

'Howe v. Kirchner (1857) 11 Moore P. C. 21. 

'Howe v. Kirchner, supra; Kirchner v. Venus, supra; but see Carver, 
Carriage by Sea (5th ed.) § 663. 

4 See The Bird of Paradise (1866) 72 U. S. 545. 

"Curling v. Long (1797) 1 B. & P. 634; see footnotes 17 and 18, infra. 

*Cf. The Tobago (1804) 5 C. Rob. 218. 

'Mortgages: The Marie Glaeser [1914] P. 218; The Odessa [1915] P. 
52; The Marianna (1805) 6 C. Rob. 24; The Hampton (1866) 72 U. S. 
372. Liens for repairs and materials: The Battle (1867) 73 U. S. 498. 
Seamen's wages: United States v. The Sally Magee (1866) Fed. Cas. No. 
16216. The holdersof bills of lading given to secure advances on account 
of the cargo have, it has been said, no rights in the cargo as against the 
captor, regardless of the question of legal title. See The Carlos F. Roses 
(1900) 177 U. S. 655. But where a right of sale acquired before the 
outbreak of hostilities was exercised before the capture, the captor took 
subject to the rights of the purchaser. The Ningchow [1916] P. 221. 
The principal reason for the rule laid down in the text is that to allow 
the assertion of non-possessory Hens would greatly hamper if not entirely 
destroy the belligerent's right of capture. See The Odessa [1916] 1 
A. C. 145. 
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will survive if the ship itself is innocent of any wrongdoing. 8 For, 
the captor, having prevented the vessel from earning her freight, is 
bound to recompense the shipowner for the loss. He is, 'however, 
under no such duty towards neutral mortgagees, since they have volun- 
tarily acquired an interest in the ship or cargo and hence must submit 
to having their rights dtand or fall with those of the owner. 9 

The lien for freight may be lost in various ways. A voluntary sur- 
render of possession of the goods will destroy the lien, 10 as will an 
abandonment of the voyage by the shipowner. 11 In cases where a 
vessel is captured, but a recapture is effected, the lien revives and 
the ship is at liberty to resume her voyage and earn her freight. 12 
It does not seem necessary in such cases to decide whether the contract 
was, in the interim, suspended or destroyed. It would be more logical 
on the whole to consider capture as a cause for abandonment, leaving 
the question, whether or not there was a complete abandonment of 
the voyage, one of fact. 

The loss of the lien for freight does not necessarily destroy all 
rights to freight-money. According to circumstances, the shipowner 
may have the right to full freight, or to freight in proportion to that 
part of the voyage which he has accomplished. Thus, where the failure 
to deliver is attributable to the cargo-owner, full freight may be 
recovered. 13 On the other hand, where the fault is that of the vessel, 
no freight is recoverable," unless by special contract. 15 Where the 
cargo-owner accepts delivery at an intermediate port, an implied con- 
tract for pro rata freight arises. 18 There has been a tendency to 
extend the doctrine of the last class of cases to situations where the 
discharge of the cargo, although not voluntary, was nevertheless made 
under circumstances which would absolve both parties from blame. 17 

"See The Bremen Flugge (1801) 4 C. Rob. 90; The Ship Societe 
(1815) 13 V. S. 209; note to The Atlas (1801) 3 C. Rob. 299, at p. 304. 
The ship may forfeit its right to freight where the ship and the cargo 
belong both to the same owner, The Minerva (1801) 3 C. Rob. 229, or 
the voyage is illegal. The Atlas, supra; but see The Iolo {1916] P. 206; 
The St Helena (1915) 1 Trehern, British Prize Cases, 618, reversed [1916] 
2 A. C. 625, or the cargo contraband. The Mercurius (1799) 1 C. Rob. 
288 and note; The Commercen (1816) 14 U. S. 382; but see The Katwijk 
[1916] P. 177. Where freight is allowed to the vessel the charter price 
does not necessarily prevail. The Twilling Riget (1809) 5 C. Rob. 82. 

'See The Tobago, supra, footnote 5. 

"Bags of Linseed (1861) 66 U. S. 108. 

"The Kathleen (1874) 4 Adm. & Ecc. 269. 

"The Schooner Lively and Cargo (C. C. 1812) 1 Gall. 314; see Beale v. 
Thompson (1804) 4 East 546. The doctrine that capture and recapture 
restores the original contract is explained as an application of the well- 
known doctrine of jus postliminii. See the Ship Nathaniel Hooper (C. C. 
1839) 3 Sumner 542. 

"Carver, op. tit, § 554; see The Fortuna (1809) Edw. 56. 

"The Fortuna, supra; The Amo (1895) 72 L. T. R. 621; cf. Guthrie 
v. North China Ins. Co. (1900) 17 T. L. R. 79, aff'd, 18 T. L. R. 412. 

"See Byrne v. Schiller (1871) L. R. 6 Ex. 319. 

"Mitchell v. Darthez (1836) 2 Bing. N. C. 555. 

"Luke v. Lyde (1759) 2 Burr. 882; The Friends (1810) Edw. 246; 
The Juno [1916] P. 206. With the exception of Luke v. Lyde, the de- 
cisions by the common law courts seem to be unanimous in refusing 
pro rata freight where there has been no voluntary acceptance of the 
goods; Hunter v. Prinsep (1808) 10 East 378; Vlierboom v. Chapman 
(1844) 13 M. & W. *230; Metcalfe v. Britannia Ironworks Co. (1877) 2 
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These cases would seem unsound, since, the prior agreement being 
admittedly an entire contract, the mere failure of the shipowner, 
whether through misfortune or through design, to fulfill his original 
contract, should not raise an implied obligation to pay for part per- 
formance. 18 

The recent case of British & African Steam Navigation Go. v. 
Proceeds of Cargo ex Appam (D. C, S. D., N. T. 1917) 243 Fed. 230, 
presents an interesting application of the doctrines above discussed. 19 
Goods were shipped by British merchants from West Africa to Liver- 
pool under a bill of lading providing that freight should be due on 
shipment, ship or goods lost or not lost, and that the owners of the 
ship should have a lien on the cargo for all charges. The Appam 
was captured by a German raider and brought to an American port. 
Subsequently she was libelled by her owners and the cargo sold by 
the court with the consent of the parties and without prejudice to 
their rights. The ship was restored to the owners, who brought this 
action to establish a lien on the proceeds of the sale of the cargo for 
their freight charges. The court held that under no possible theory 
could the lien be established. As far as any conventional maritime 
lien was concerned, either it never arose, the contract not being one 
for the payment of "freight?', 20 or, if it did arise, it was conditioned 
upon delivery at Liverpool. The contractual lien, on the other hand, 
fell when the vessel was lawfully seized and was not revived by the 
subsequent restoration. At any event, when the owners of the ship 
and the owners of the cargo initiated proceedings to recover their 
respective interests, there would seem to have been an abandonment 
of the voyage which would in itself constitute a dissolution of the 
contract. It would seem, however, regardless of any question of lien, 
that, the right to payment having matured before the capture, the 
shipper would be personally liable. 

Q. B. D. 423; cf. Hopper v. Burness (1876) 1 C. P. D. 137; as are also 
the American cases. Caze v. Baltimore Ins. Co. (1813) 11 U. S. 358; 
The Ship Nathaniel Hooper, supra, footnote 12; The Harriman (1869) 
76 U. S. 161; The Joseph Farwell (D. C. 1887) 31 Fed. 844. In 
The St. Helena (1915) 1 Trehern, op. cit., 618, the prize court allowed 
freight in proportion to the amount of the voyage completed despite 
the fact that the voyage had become illegal before the capture was 
effected. On appeal the case was reversed, The St Helena [1916] 2 
A. C. 625, on the ground that the possibility of earning freight had not 
been destroyed by the capture but by an event previous thereto. See 16 
Columbia Law Rev. 198 et seq. 

""The contract is an entirety; and where there has been no complete 
fulfillment on one side, and no fault or waiver on the other, no freight- 
money can be recovered." Per Swayne, /., in The Harriman, supra, at 
pp. 171-2. 

"The court intimated that the existence of the lien was essential to 
its jurisdiction. _ The_ language thus used would seem to be unfortunately 
loose, since jurisdiction to proceed in rem depends upon the possession 
of the vessel plus a claim cognizable in admiralty, not upon the ultimate 
success or failure of the action. It is to be noted that in the instant 
case the claim for freight could have been adjudicated in the former 
proceeding, since a prize court can settle all incidental questions in one 
suit. See Le Caux v. Eden (1781) 2 Doug. 594; The Corsican Prince 
[1916] P. 195; The Siren (1868) 74 U. S. 152. In fact, the failure of the 
owners to adjudicate this claim was relied upon by the court to show an 
abandonment of the voyage. 

"See footnote 3, supra. 



